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AWARD SUMMARY 

Grievance SUSTAINED. The Union presented an un-rebutted prima facie showing 
that the Postal Service violated Article 37 .3.A.1 of the National Agreement, by 
failing to make every effort to create a desirable duty assignment from all available 
work hours at the Lynbrook, New York Post Office. The within relief is therefore 
ordered and jurisdiction is retained in the event any remedial issues arise. 

Dated: September 21, 2017 
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I. BACKGROUND 

The subject grievance substantially involves the Union's contention that a 

violation of Article 37.3.A.1 of the National Agreement is present by virtue of the 

Lynbrook Post Office's perceived failure to cobble together all available work hours 

as reflected by MOAT, to create a TFTR desirable duty assignment with 

Saturday/Sunday rest days and a 9:45 a.m. start time. After this remained 

unresolved throughout the grievance process and following the APWU's appeal of 

the grievance to binding arbitration and its assignment to the parties' Long Island 

Regular Panel, I was designated to serve as the Arbitrator. 

The case came before me for a hearing that was convened on August 23, 

2017 at the APWU Headquarters in Farmingdale, New York, which proceeded in 

an orderly manner. At that time, the advocates were provided with a full opportunity 

to introduce relevant and admissible documentary evidence, and to engage in oral 

argument. By mutual assent and based upon evidentiary bench rulings made at 

hearing, the case was heard "on the papers." No post-hearing briefs were filed, with 

the evidentiary record declared closed at the completion of the hearing. This 

AWARD is issued within the 30 day time period prescribed by Article 15 of the 

National Agreement. 

II. FRAMING OF THE ISSUE 

Did the Service violate Article 37.3.A. 1 of the 2015 - 2018 Collective 

Bargaining Agreement when it failed to consider all available work hours to create 

a desirable Full-Time Traditional Clerk Craft duty assignment at the Lynbrook, New 

York Post Office, and if so, what shall be the remedy? 

Ill. RELEVANT CONTRACT LANGUAGE [Joint Exhibit 1] 

* * * 



ARTICLE 3 
MANAGEMENT RIGHTS 

3 

The Employer shall have the excusive right, subject to the provisions of this 
Agreement and consistent with applicable laws and regulations: 

A. To direct employees of the Employer in the performance of official duties; 

B. To hire, promote, transfer, assign, and retain employees in positions within 
the Postal Service and to suspend, demote, discharge, or take other disciplinary 
action against such employees; 

C. To maintain the efficiency of the operations entrusted to it; 

D. To determine the methods, means and personnel by which such operations 
are to be conducted; 

* * * 

ARTICLE 37 
CLERK CRAFT 

* * * 

Section 3. Posting, Bidding and Application 

A. Newly established and vacant Clerk Craft duty assignments shall be 
posted as follows: 

1. All newly established Clerk Craft duty assignments shall be 
posted to craft employees eligible to bid within 28 days. All 
vacant duty assignments, except those positions excluded 
by the provisions of Article 1, Section 2, shall be posted 
within 28 days unless such vacant duty assignments are 
reverted. Every effort will be made to create desirable duty 
assignments from all available work hours for career 
employees to bid. 

a. Full-time duty assignments. 

(1) Newly established full-time duty assignments are 
posted to full-time employees eligible to bid. 

(2) Vacant full-time duty assignments are posted to full
time employees eligible to bid. 
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* * * 

IV. STATEMENT OF THE CASE 

The United States Postal Service ("the Postal Service" or "Management") and 

the American Postal Workers Union, AFL-CIO ("the APWU" or "the Union") are 

signatories to a National Collective Bargaining Agreement, which has been entered 

into evidence as Joint Exhibit 1. At the outset of this discussion, notice is taken that 

because there are no jurisdictional threshold challenges to arbitrability present, the 

grievance was timely filed and is therefore properly before me. Because the fact 

pattern involves an issue of contract interpretation, the Union encumbers the 

prefatory burden of making a prima facie showing of a violation of the C.B.A. by a 

preponderance of the credible evidence. Should that be accomplished, the burden 

of production will shift to Management to proffer and establish its affirmative 

defenses. Upon a comprehensive analysis of all evidence of record, with full 

consideration given to the respective positions and case citation, I find that the 

grievance must be SUSTAINED, as the APWU's presentation was overwhelming 

and un-rebutted. 

Article 37.3.A.1 of the National Agreement provides in material part that 

"[e]very effort will be made to create desirable duty assignments from all available 

work hours for career employees to bid." As the APWU has correctly submitted, 

this language has been memorialized by a November 24, 2015 SETTLEMENT 

AGREEMENT in Case No. Q10C-4Q-C 15066902/HQTC 20150219. This 

recognized a February 25, 2015 Step 4 SETTLEMENT in Case No. Q1 OC-4Q-C 

14001322/HQTC20130645 underpinning that the language "[o]bligates the Postal 

Service to make every effort to create desirable duty assignments from all available 

work hours for career employees to bid; however, this provision does not require 

the conversion of Postal Support Employees (PSEs) to career." See also July 14, 

2014 MOAT MISSION STATEMENT; National Awards by Arbitrator Goldberg in 

United States Postal Service and American Postal Workers Union. AFL-CIO, Case 

No. Q1 OC-4Q-C 12320729 (Goldberg, 2013); United States Postal Service and 
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American Postal Workers Union, AFL-CIO, Case No. 01 OC-40-C 14011344 

(Goldberg, 2016); United States Postal Service and American Postal Workers 

Union, AFL-CIO, Case No. 01 OC-40-C 15174956 (Goldberg, 2017). 

The record reveals that during the course of the grievance process, the Union 

modified its remedy request by taking out the PSE work hours from consideration. 

The aforementioned MOAT MISSION STATEMENT by the APWU's Lamont Brooks 

found at pages 96-99 of the case file tracks Article 37.3.A.1 and explains that the 

Postal Service has agreed to provide clock rings to the Union in both PDF and CSV 

or comma separated volume format. The nub of the APWU's argument is therefore 

that Lynbrook Postal Management utilized Clerk Larry Kulla for an extended period 

of time to work the same hours and have the same days off. Accordingly, the Union 

insists that this shows the need for the posting a desirable traditional duty 

assignment. 

Mr. Kulla is a 30 year employee of the Postal Service, and his MOAT material 

which is found at pages 98 through 185 of Joint Exhibit 2 covers the period of 

PP9W1 2016 through PP22W2. This indicates that he averaged 40 hours per week 

with an identical BT and ET. As such, the data clearly warrants the creation of a 

traditional 40 hour duty assignment with Saturdays/Sundays off and a 9:45 a.m. 

start time at the Lynbrook Post Office. The Union is correct in its argument that 

Management's Step 2 denial acknowledges that the gentleman is working in the 

manner it contends. 

These considerations are abundantly sufficient to satisfy the Union's prefatory 

showing and shift the burden to the Postal Service. As a practical matter, by virtue 

of my bench rulings at the hearing concerning new evidence, new argument per 

the National Awards of Arbitrators Mittenthal, Aaron and Snow, the Postal 

advocate's able arguments were limited to the positions advanced by Management 

at Step 2. See generally Article 15.2 Step 2 (d); United States Postal Service and 

National Association of Letter Carriers, Branch 200, Case No. H8N-5L-C 10418/N8-
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W-0406 (Mittenthal, 1980); United States Postal Service and National Association 

of Letter Carriers, Case No. NC-E-11359 (Aaron, 1984); United States Postal 

Service and National Association of Letter Carriers, Case No. B90N-4B-C 

94027390/5088 (Snow, 1996). 

Postmaster Carol Koch issued a comprehensive Step 2 denial in the case. 

Regarding the Union's Article 37.3.A.1 contention, the postmaster embraced Article 

3 for the erroneous proposition that: 

Management is under no contractual obligation to create full-time duty 
assignments based on the number of work hours or work schedule 
as indicated in the instant case. Article 37.3.A.1 speaks to the posting 
of newly established and vacant Clerk Craft duty assignments. This 
comes into effect when Management has decided to establish new 
duty assignments. It is Management's right under Article 3 to 
determine its staffing needs. In the instant case, Management has not 
determined to create or establish new duty assignments. 
Management has decided to use a PTF to meet its staffing needs. 
The contract allows for the utilization of PTFs. Likewise, there is no 
contractual obligation to create and post full-time duty assignments 
based upon overtime usage. 

After attempting to distinguish the arbitration awards provided by the Union, Ms. 

Koch went on to cite the normal work week provisions of Article 8.2.C, reasoning 

that: 

Currently, there is one NTFT employee that works in the Lynbrook 
Post Office. 

Based on the Customer Service Variance Summary (CSV) data for 
the Lynbrook Post Office for the time frame of 6/11 /16 through 
12/9/16 the Lynbrook Post Office has earned only 7.61 Full-Time 
Regular positions (aside from peak holiday season). This means that 
Lynbrook earns between 300 and 310 hours per week. During this 
period, the office had achieved a 68% productivity rate. The total 
workload earned for the office very rarely reach[es] 320 hours per 
week. A full-time traditional regular would work 40 hours per week. 
Based on a compliment of ten (10) full-time regulars, the total number 
of hours worked should equate to approximately 400 hours per week. 
A compliment of ten full-time regulars and one NTFT regular, the total 
number of hours worked should equate to approximately 440 hours 



per week. 

PS Es provide flexibility and the Union has failed to prove any violation 
of their use. The Union has not made any procedural arguments; they 
only argue the reasons why they believe the bid should be created. 
In the foregoing, we find no contractual violation. Accordingly, the 
grievance is denied. [Emphasis added in original documenO. 
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My endorsement of the Postal Service's "earned compliment" argument 

would require that I accept this legal fiction that is not contained in the National 

Agreement, the JCIM, or any Step 4 settlements or National Awards. It would ignore 

the clear and unambiguous language to which the parties have agreed, i.e. that 

MOAT would be the mechanism by which these desirable duty assignments would 

be promulgated. See g_&_ United States Postal Service and American Postal 

Workers Union, Case No. B15C-4B-C 17447925/SNY 1719 (Simmelkjaer, 2017); 

United States Postal Service and American Postal Workers Union, Case No. 810C-

4B-C 13053867 (Brown, 2014); United States Postal Service and American Postal 

Workers Union, AFL-CIO, Case No. B10C-48-C 1237110/NY12310 (Bello, 2014); 

United States Postal Service and American Postal Workers Union, AFL-CIO, Case 

No. 81 OC-48-C 14069143/1421 (Bello, 2014); United States Postal Service and 

American Postal Workers Union, Case No. K1 OC-1 K-C 13280108 (Milazzo, 2014 ); 

United States Postal Service and American Postal Workers Union, Case Nos. 

C1 OC-4C-C 13204454/FJR2C; C1 OC-1 C-C 13204565/FJR1 C (Kelly, 2015). 

Finally, it is at variance with the May 5, 2017 correspondence from Rickey Dean of 

USPS Contract Administration to Mr. Brooks. See Union Exhibit 11. 

In conclusion, the foregoing findings of fact demonstrate that the APWU has 

made an un-rebutted prefatory showing that the creation of 1 traditional full-time 40 

hour per week duty assignment based on MOAT should be posted in the Lynbrook 

Post Office. The eventual successful bidder shall also be entitled to out-of-schedule 

premium. The grievance is accordingly SUSTAINED and IT IS SO ORDERED. 
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V. CONCLUSION 

The Union has established by a preponderance of the credible evidence that 

the Postal Service violated Article 37.3.A.1 of the Collective Bargaining Agreement 

by failing to consider all available hours to create a desirable full-time traditional 

Clerk Craft duty assignment at the Lynbrook Post Office. 

AWARD 

THE GRIEVANCE IS SUSTAINED. THE 
POSTAL SERVICE IS DIRECTED TO 
IMMEDIATELY POST A TRADITIONAL 
FULL-TIME 40 HOUR DUTY 
ASSIGNMENT AT THE LYNBROOK 
POST OFFICE, WITH SATURDAY AND 
SUNDAY NS DAYS AND A 9:45 A.M. 
START TIME. THE SUCCESSFUL 
BIDDER IS ENTITLED TO OUT-OF
SCHEDULE PREMIUM, WHICH SHALL 
BE RETROACTIVE TO FOURTEEN 
DAYS PRIOR TO THE FILING OF THIS 
GRIEVANCE. JURISDICTION IS 
RETAINED IN THE EVENT THAT ANY 
REMEDIAL ISSUES ARISE. THIS 
CONSTITUTES THE ENTIRE AWARD 
IN THIS MATTER AND ANY 
ADDITIONAL REQUESTED RELIEF IS 
DENIED. 

Dated: September 21, 2017 
North Bergen, N.J. 


